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Raul Garcia-Corona, his wife Ernestina Aniya Medina, and their son

Eduardo Garcia-Aniya, all natives and citizens of Mexico, petition for review of
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the Board of Immigration Appeals’ dismissal of their appeals of an immigration
judge’s pretermission of their applications for asylum, and denial of their
applications for withholding of removal, protection under the Convention Against
Torture, and cancellation of removal. We have jurisdiction pursuant to 8 U.S.C.

§ 1252. We dismiss in part, deny in part, and grant in part the petition for review.

We lack jurisdiction to review the agency’s determinations that all three
petitioners are statutorily ineligible for asylum based on the one-year bar. See
Ramadan v. Gonzales, 427 F.3d 1218, 1221-22 (9th Cir. 2005). We also lack
jurisdiction to review the agency’s determination that Ernestina failed to establish
the requisite exceptional and extremely unusual hardship for cancellation of
removal. See Martinez-Rosas v. Gonzales, 424 F.3d 926, 930 (9th Cir. 2005). We
therefore dismiss these portions of the petition for review.

Substantial evidence supports the agency’s determination that Eduardo is
statutorily ineligible for cancellation of removal due to the lack of a qualifying
relative. See 8 U.S.C. § 1229b(b)(1)(D). Substantial evidence also supports the
agency’s determination that all three petitioners failed to establish past persecution
or a clear probability of persecution or torture in Mexico. See Nahrvani v.
Gonzales, 399 F.3d 1148, 1153-54 (9th Cir. 2005). We therefore deny these

portions of the petition for review.



We conclude, however, that substantial evidence does not support the
agency’s determination that Raul knowingly and voluntarily accepted
administrative voluntary departure thus breaking his continuous physical presence
for purposes of cancellation of removal. Although an administrative voluntary
departure constitutes a break in continuous physical presence, see Vasquez-Lopez
v. Ashcroft, 343 F.3d 961, 972 (9th Cir. 2003) (per curiam), we recently held that
the fact that an alien is turned around at the border, even where the alien is
fingerprinted and information about his attempted entry is entered into the
government’s computer database, does not in and of itself interrupt accrual of
physical presence, see Tapia v. Gonzales, 430 F.3d 997, 1002-1004 (9th Cir.
2005).

On the record before us, we cannot determine whether Raul’s return to
Mexico by immigration officials was the result of an administrative voluntary
departure or a voluntary return. Moreover, even assuming Raul accepted
administrative voluntary departure, the record is not sufficiently developed for us
to determine whether he knowingly and voluntarily accepted administrative
voluntary departure. See Ibarra Flores v. Gonzales, 439 F.3d 614 (9th Cir. 2006)

(explaining that an agreement for voluntary departure should be enforced against



an alien only when the alien has been informed of, and has knowingly and
voluntarily consented to, the terms of the agreement).

Accordingly, we remand Raul’s cancellation of removal application to the
Board for further proceedings. On remand, both parties are entitled to present
additional evidence regarding any of the predicate eligibility requirements,
including continuous physical presence.

PETITION FOR REVIEW DISMISSED as to all three petitioners’
asylum applications and Ernestina’s cancellation application, PETITION
FOR REVIEW DENIED as to all three petitioners’ withholding of removal
and CAT applications; PETITION FOR REVIEW GRANTED and

REMANDED as to Raul’s cancellation application.
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